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DETAILED ACTION 



Response to Appeal Brief 



In view of the Appeal Brief filed on September 18, 2006, PROSECUTION IS HEREBY 
REOPENED. New grounds of rejection are set forth below. 

To avoid abandonment of the application, appellant must exercise one of the following 
two options: 

(1 ) file a reply under 37 CFR 1.111 (if this Office action is non-final) or a reply under 37 
CFR 1.113 (if this Office action is final); or, 

(2) initiate a new appeal by filing a notice of appeal under 37 CFR 41.31 followed by an 
appeal brief under 37 CFR 41.37. The previously paid notice of appeal fee and appeal brief fee 
can be applied to the new appeal. If, however, the appeal fees set forth in 37 CFR 41.20 have 
been increased since they were previously paid, then appellant must pay the difference 
between the increased fees and the amount previously paid. 

A Supervisory Patent Examiner (SPE) has approved of reopening prosecution by signing 

below: 



Response to Arguments 

Applicant's arguments, see Appeal Brief, pages 6-14, filed September 18, 2006, with 
respect to the rejection(s) of claim(s) 1, 3, 7, 8, 10-15, 21, 41 and 43 under 35 U.S.C. 102(b) or 
in the altemative, under 35 U.S.C. 103(a) and claims 9, 17-22, 24, 25-40 and 42 under 35 
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U.S.C. 103 have been fully considered and are persuasive. Therefore, the rejection has been 
withdrawn. However, upon further consideration, a new ground(s) of rejection is made in view 
of a newly found prior art reference. 

Applicant's arguments, see Appeal Brief, filed September 18, 2006, with respect to the 
rejection of claims 1, 3, 7-15, 17-22 and 24-43 under 35 U.S.C. 112 have been fully considered 
and are persuasive. The rejection of claims 1, 3, 7-15, 17-22 and 24-43 under 35 U.S.C. 112 
has been withdrawn. 

Claim Rejections - 35 USC § 102 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claim Rejections - 35 USC § 103 
The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 1, 3, 7-11, 13-15, 17-22, 24-26 and 28-43 are rejected under 35 U.S.C. 102(b) as 
anticipated by or, in the alternative, under 35 U.S.C. 103(a) as obvious over Carlucci et al (EP 
804.915 A1). 

With respect to claim 1 : Carlucci teaches a single layer absorbent structure 46, comprising: a 
first surface opposite a second surface, wherein the single-layer absorbent structure 46 
expands along the second surface in the presence of a liquid so that the first surface increases 
concavity in the presence of the liquid, the single-layer absorbent structure 46 expands to a 
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lesser extent along the first surface than the single-layer absorbent structure expands along the 
second surface in the presence of the liquid, and the single-layer absorbent structure has a 
thickness of about 2 mm, which falls within the claimed range of about 1 to about 10 millimeters 
in a dry state. 

Cariucci teaches substantially identical materials for layer 46 to those4hat constitute the 
claimed absorbent structure. The property of fluid intake rate is considered herein to be an 
inherent property of the claimed structure that is anticipated by Cariucci. Alternatively, it would 
be obvious to one of ordinary skill in the art to modify the absorbent structure of Cariucci to 
obtain the claimed fluid intake rate with a reasonable expectation of success. When the 
structure or composition recited in the reference is substantially identical to that of the claims of 
the instant invention, claimed properties or functions are presumed to be inherent (MPEP 2112- 
2112.01). A prima facie case of either anticipation or obviousness has been established when 
the reference discloses all the limitations of a claim (a single layer absorbent structure having 
the claimed thickness) except for a property or function (in the present case, a fluid intake rate) 
and the examiner can not determine whether or not the reference inherently possesses 
properties that anticipate or render obvious the claimed invention but has a basis for shifting the 
burden of proof to applicant, as per In re Fitzgerald, 619 F.2d 67, 205 USPQ 594 (CCPA 1980). 
The limitation "measured using the Fluid Intake Rate Test" is given little patentable weight 
herein, as the method by which the data is obtained does not differentiate over the prior art. 
(CoL 5, lines 44,45, Col. 14, lines 10-15) 

With respect to claim 3: The single-layer absorbent structure 46 comprises cellulosic foam. 
(Col. 10. lines 36-38) 
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With respect to claim 7: The absorbent structure 46 has a subtended angle of about 30 degrees 
to about 180 degrees in the presence of a liquid, as such an agnle is the result of the manner of 
expansion of the sponge, which is dictated by the physical properties of the sponge, which are 
in turn dictated by the material of which the sponge is constructed. The basis for this inherency 
argument and the basis for shifting the burden of proof to applicant is stated supra with respect 
to claim! 

With respect to claim 8: The absorbent structure 46 inherently has a radius of curvature of 
about 38 centimeters or less in the presence of a liquid. The basis for this inherency argument 
and the basis for shifting the burden of proof to applicant is stated supra with respect to claim 1. 

With respect to claim 9: The absorbent structure 46 has a basis weight between about 50 and 
about 1000 grams per square meter. This argument is based upon Carlucci's teaching of a 
density of 0.5 g/cc and a thickness of 2 mm for said structure. (Col. 11, lines 29-31) 

With respect to claim 10: The first surface is treated to expand less in the presence of a liquid 
relative to the extent to which the second surface expands in the presence of a liquid. (Col. 9, 
lines 13-15) 

With respect to claim 11: The first surface is treated by aperturing. (Col. 9, lines 13-15) 

With respect to claim 13: At least one of the first and second surfaces comprises at least one 
region of reduced expansion, inasmuch as Carlucci teaches that the cellulose sponge is a 
regenerated compressed sponge. (Col. 10, lines 36-38) 
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With respect to claim 14: At least one region of reduced expansion has been modified by 
densification. (Col. 10, lines 36-38) 

With respect to claim 15: At least one of the first and second surfaces undergoes anisotropic 
expansion in the presence of a liquid inasmuch as the expansion occurs primarily in the Z- 
direction. (Col. 8, lines 29-38) 

With respect to claim 17: Carlucci teaches an absorbent structure 28, comprising: a first layer 
29 that inherently expands less than 10% in the presence of a liquid (Col. 14, lines 10-24); and 
an absorbent second layer 46 having a basis weight of 100 gsm, which falls within the claimed 
range of between about 100 and about 1000 grams per square meter bonded to the first layer 
(Col. 14, lines 21-24), wherein the absorbent second layer 46 inherently expands at least 20% 
in the presence of the liquid so that the second layer 46 increases concavity along an interface 
of the first and second layers in the presence of the liquid, and the absorbent structure 46 
inherently has a fluid intake rate of about 0.5 cubic centimeters per second or greater measured 
using the Fluid Intake Rate Test. 

Carlucci teaches substantially identical materials for layers 29 and 46 to those that 
constitute the claimed absorbent structure. The properties of expansion percentage and fluid 
intake rate are considered herein to be inherent properties of the claimed structure that are 
anticipated by Carlucci. Alternatively, it would be obvious to one of ordinary skill in the art to 
modify the absorbent structure of Carlucci to obtain the claimed expansion percentage and fluid 
intake rate with a reasonable expectation of success. When the structure or composition recited 
in the reference is substantially identical to that of the claims of the instant invention, claimed 
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properties or functions are presumed to be inherent (MPEP 2112-2112.01). A prima facie case 
of either anticipation or obviousness has been established when the reference discloses all the 
limitations of a claim (a single layer absorbent structure having the claimed thickness) except for 
a property or function (in the present case, a fluid intake rate) and the examiner can not 
determine whether or not the reference inherently possesses properties that anticipate or render 
obvious the claimed invention but has a basis for shifting the burden of proof to applicant, as per 
In re Fitzgerald, 619 F.2d 67, 205 USPQ 594 (CCPA 1980). The limitation "measured using the 
Fluid Intake Rate Test" is given little patentable weight herein, as the method by which the data 
is obtained does not differentiate over the prior art. (Col. 5, lines 44,45, Col. 14, lines 10-15) 

With respect to claim 18: The absorbent structure 46 has a subtended angle of about 30 
degrees to about 180 degrees in the presence of a liquid, as such an angle is the result of the 
manner of expansion of the sponge, which is dictated by the physical properties of the sponge, 
which are in turn dictated by the material of which the sponge is constructed. The basis for this 
inherency argument and the basis for shifting the burden of proof to applicant is stated supra 
with respect to claim 1 . 

With respect to claim 19: The absorbent structure 46 inherently has a radius of curvature of 
about 38 centimeters or less in the presence of a liquid. The basis for this inherency argument 
and the basis for shifting the burden of proof to applicant is stated supra with respect to claim 1 . 

With respect to claim 20: The absorbent structure has a thickness of about 2 mm for the 
second layer 46 and teaches by reference to U.S. Patent No. 4,950,264 to Osborn that the layer 
29 has a thickness of 0.04 mm, thus yielding a thickness for the structure of Carlucci of 2.04 
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mm, which falls within the claimed range in a dry state. ('915, Col. 14, lines 15-20, '264, Col. 8, 
lines 16-30) 

With respect to claim 21: The first layer 29 is comprised of polyethylene, which is elastomeric. 
(Col. 14. lines 10-15) 

With respect to claim 22: Carlucci teaches by reference to U.S. Patent No. 4,950,264 to Osborn 
that the layer 29 has a basis weight of 0.005 grams per square centimeter, or 500 gsm, which 
falls within the claimed range of between about 10 and about 150 grams per square meter. 
('264, Col. 8. lines 16-30) 

With respect to claim 24: The first layer 29 comprises nonwoven material. (Col. 14, lines 10-15) 

With respect to claim 25: The absorbent second layer 46 comprises cellulosic foam. (Col. 10, 
lines 36-38) 

With respect to claim 26: Carlucci does not explicitly teach that the absorbent second layer 
comprises a superabsorbent material, however Carlucci does teach that layer 46 is comprised 
of any material that exhibits the desired swelling primarily in the Z-direction, which would include 
hydrogel superabsorbents, for example. Therefore it would be obvious to one of ordinary skill in 
the art to modify the absorbent layer 46 taught by Carlucci so as to comprise a superabsorbent 
material with a reasonable expectation of success. (Col. 8, lines 39-42) 

With respect to claim 28: At least one of the first and second surfaces comprises at least one 
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region of reduced expansion, inasmuch as Carlucci teaches that the cellulose sponge Is a 
regenerated compressed sponge. (Col. 10, lines 36-38) 

With respect to claim 29: At least one region of reduced expansion has been modified by 
densification. (Col. 10, lines 36-38) 

With respect to claim 30: Carlucci teaches an absorbent article 20, comprising: a body side 
liner 24; an outer cover 26; and an absorbent structure 46 having a basis weight of 100 gsm, 
which falls within the claimed range of between about 50 and about 1000 grams per square 
meter positioned between the body side liner 24 and the outer cover 26, wherein the absorbent 
structure includes a first surface opposite a second surface, the second surface of the 
absorbent structure is bonded to the outer cover, the absorbent structure expands along the 
second surface in the presence of a liquid so that the first surface increases concavity in the 
presence of the liquid, the absorbent structure expands to a lesser extent along the first surface 
than the absorbent structure expands along the second surface in the presence of the liquid. 

Carlucci teaches substantially identical materials for the absorbent structure to those that 
constitute the claimed absorbent structure. The property of fluid intake rate is considered herein 
to be an inherent property of the claimed structure that is anticipated by Carlucci. Alternatively, it 
would be obvious to one of ordinary skill in the art to modify the absorbent structure of Carlucci 
to obtain the claimed fluid intake rate with a reasonable expectation of success. When the 
structure or composition recited in the reference is substantially identical to that of the claims of 
the instant invention, claimed properties or functions are presumed to be inherent (MPEP 2112- 
2112.01). A prima facie case of either anticipation or obviousness has been established when 
the reference discloses all the limitations of a claim (a single layer absorbent structure having 
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the claimed thickness) except for a property or function (in the present case, a fluid intake rate) 
and the examiner can not determine whether or not the reference inherently possesses 
properties that anticipate or render obvious the claimed invention but has a basis for shifting the 
burden of proof to applicant, as per In re Fitzgerald, 619 F.2d 67, 205 USPQ 594 (CCPA 1980). 
The limitation "measured using the Fluid Intake Rate Test" is given little patentable weight 
herein, as the method by which the data is obtained does not differentiate over the prior art. 
(Col. 5. lines 44.45, Col. 14, lines 10-15) 

With respect to claim 31: The absorbent structure comprises a single layer of absorbent 
material 46. (Col. 5, lines 44,45) . 

With respect to claim 32: The absorbent second layer 46 comprises cellulosic foam. (CoL 10, 
lines 36-38) 

With respect to claim 33: The first surface is a surface of a first layer 29 and the second surface 
is a surface of an absorbent second layer 46 that is bonded to the first layer, the second layer 
expands in the presence of a liquid and increases concavity toward the first layer along an 
interface of the first and second layers in the presence of a liquid, and the first layer expands to 
a lesser extent than the second layer expands in the presence of a liquid. (Col. 14, lines 10-24) 



With respect to claim 34: The first layer 29 comprises nonwoven materials. (Col. 14, lines 10- 
15) 
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With respect to claim 35: The absorbent second layer 46 comprises cellulosic foam. (Col. 10, 
lines 36-38) 

With respect to claim 36: The first surface 29 is treated to expand less in the presence of a 
liquid relative to the extent to which the second surface expands in the presence of a liquid. 
('264, Col. 8, lines 16-30) 

With respect to claim 37: Carlucci teaches by reference to Osborn that the first surface 29 is 
treated by aperturing. ('264, Col. 8, lines 16-30) 

With respect to claim 38: The second surface inherently expands at least 20% in the presence 
of a liquid. The basis for this argument of inherency and the basis for shifting the burden of proof 
to the applicant are stated supra with respect to claim 30. 

With respect to claim 39: The absorbent article 20 comprises a personal care absorbent article. 
(Abstract) 

With respect to claim 40: The absorbent article 20 comprises a sanitary napkin. 

With respect to claim 41: Carlucci teaches a single layer absorbent structure 46, comprising: a 
first surface opposite a second .surface, wherein the single-layer absorbent structure 46 
expands along the second surface in the presence of a liquid so that the first surface increases 
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concavity in the presence of the liquid, the single-layer absorbent structure 46 expands to a 
lesser extent along the first surface than the single-layer absorbent structure expands along the 
second surface in the presence of the liquid, and the single-layer absorbent structure has a 
thickness of about 2 mm, which falls within the claimed range of about 1 to about 10 millimeters 
in a dry state. At least one of the first and second surfaces undergoes anisotropic expansion in 
the presence of a liquid inasmuch as the expansion occurs primarily in the Z-direction. (Col. 8, 
lines 29-38) 

Carlucci teaches substantially identical materials for layer 46 to those that constitute the 
claimed absorbent structure. The property of fluid intake rate is considered herein to be an 
inherent property of the claimed structure that is anticipated by Carlucci. Alternatively, it would 
be obvious to one of ordinary skill in the art to modify the absorbent structure of Carlucci to 
obtain the claimed fluid intake rate with a reasonable expectation of success. When the 
structure or composition recited in the reference is substantially identical to that of the claims of 
the instant invention, claimed properties or functions are presumed to be inherent (MPEP 21 12- 
2112.01). A prima facie case of either anticipation or obviousness has been established when 
the reference discloses all the limitations of a claim (a single layer absorbent structure having 
the claimed thickness) except for a property or function (in the present case, a fluid intake rate) 
and the examiner can not determine whether or not the reference inherently possesses 
properties that anticipate or render obvious the claimed invention but has a basis for shifting the 
burden of proof to applicant, as per In re Fitzgerald, 619 F.2d 67, 205 USPQ 594 (CCPA 1980). 
The limitation "measured using the Fluid Intake Rate Test" is given little patentable weight 
herein, as the method by which the data is obtained does not differentiate over the prior art. 
(Col. 5, lines 44,45, Col. 14, lines 10-15) 
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With respect to claim 42: Carlucci teaches by reference to U.S. Patent No. 4,950,264 to Osbbrn 
that the layer 29 has a basis weight of 0.005 grams per square centimeter, or 500 gsm, which 
falls within the claimed range of between about 10 and about 150 grams per square meter. 
('264. Col. 8, lines 16-30); and an absorbent second layer 46 having a basis weight of 100 gsm, 
which falls within the claimed range of between about 100 and about 1000 grams per square 
meter bonded to the first layer (Col. 14, lines 21-24), wherein the absorbent second layer 46 
inherently expands at least 20% in the presence of the liquid so that the second layer 46 
increases concavity along an interface of the first and second layers in the presence of the 
liquid, and the absorbent structure 46 inherently has a fluid intake rate of about 0,5 cubic 
centimeters per second or greater measured using the Fluid Intake Rate Test. 

Carlucci teaches substantially identical materials for layers 29 and 45 to those that 
constitute the claimed absorbent structure. The properties of expansion percentage and fluid 
intake rate are considered herein to be inherent properties of the claimed structure that are 
anticipated by Carlucci, Alternatively, it would be obvious to one of ordinary skill in the art to 
modify the absorbent structure of Carlucci to obtain the claimed expansion percentage and fluid 
intake rate with a reasonable expectation of success. When the structure or composition recited 
in the reference is substantially identical to that of the claims of the instant invention, claimed 
properties or functions are presumed to be inherent (MPEP 2112-2112.01). A prima facie case 
of either anticipation or obviousness has been established when the reference discloses all the 
limitations of a claim (a single layer absorbent structure having the claimed thickness) except for 
a property or function (in the present case, a fluid intake rate) and the examiner can not 
determine whether or not the reference inherently possesses properties that anticipate or render 
obvious the claimed invention but has a basis for shifting the burden of proof to applicant, as per 
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In re Fitzgerald, 619 F.2d 67, 205 USPQ 594 (CCPA 1980). The limitation "measured using the 
Fluid Intake Rate Test" is given little patentable weight herein, as the method by which the data 
is obtained does not differentiate over the prior art. (Col. 5, lines 44,45, Col. 14, lines 10-15) 

With respect to claim 43: Carlucci teaches an absorbent structure 28, comprising: a first layer 
29 that inherently expands less than 10% in the presence of a liquid (Col. 14, lines 10-24); and 
an absorbent second layer 46 having a basis weight of 100 gsm, which falls within the claimed 
range of between about 100 and about 1000 grams per square meter bonded to the first layer 
(Col. 14, lines 21-24), wherein the absorbent second layer 46 inherently expands at least 20% 
in the presence of the liquid so that the second layer 46 increases concavity along an interface 
of the first and second layers in the presence of the liquid. The first layer 29 is comprised of 
polyethylene, which is elastomeric. (Col. 14, lines 10-15) 

Carlucci teaches substantially identical materials for layers 29 and 46 to those that 
constitute the claimed absorbent structure. The properties of expansion percentage and fluid 
intake rate are considered herein to be inherent properties of the claimed structure that are 
anticipated by Carlucci. Alternatively, it would be obvious to one of ordinary skill in the art to 
modify the absorbent structure of Carlucci to obtain the claimed expansion percentage and fluid 
intake rate with a reasonable expectation of success. When the structure or composition recited 
in the reference is substantially identical to that of the claims of the instant invention, claimed 
properties or functions are presumed to be inherent (MPEP 2112-2112.01). A prima facie case 
of either anticipation or obviousness has been established when the reference discloses all the 
limitations of a claim (a single layer absorbent structure having the claimed thickness) except for 
a property or function (in the present case, a fluid intake rate) and the examiner can not 
determine whether or not the reference inherently possesses properties that anticipate or render 
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obvious the claimed invention but has a basis for shifting the burden of proof to applicant, as per 
In re Fitzgerald, 619 F.2d 67, 205 USPQ 594 (CCPA 1980). The limitation "measured using the 
Fluid Intake Rate Test" is given little patentable weight herein, as the method by which the data 
is obtained does not differentiate over the prior art. (Col. 5, lines 44,45, Col. 14, lines 10-15) 

Claims 12, 27 are rejected under 35 U.S.C. 103(a) as being unpatentable over Carlucci 
et al C915). 

With respect to claims 12,27: Carlucci does not explicitly teach that at least one of the first and 
second surfaces comprises at least one slit However, since Carlucci teaches that the apertures 
may have non-circular shapes and have various dimensions, it would be obvious to one of 
ordinary skill in the art to modify the structure of Carlucci so as to have apertures in the form of 
at least one slit with a reasonable expectation of success. The recitation "to control shaping" 
constitutes functional language that is given little patentable weight herein. (Figs. 4b,c, Col. 9, 
lines 46-55) 

Conclusion 

Any inquiry conceming this communication or earlier communications from the examiner 
should be directed to Melanie J, Hand whose telephone number is 571-272-6464. The 
examiner can normally be reached on Mon-Thurs 8:00-5:30, alternate Fridays 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zaiukaeva can be reached on 571-272-1115. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status Information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you 
would like assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Examiner 
Art Unit 3761 
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